
NO:  FST CV 15 5015035S : SUPERIOR COURT 
 
GIRL DOE, PPA MOTHER DOE, ET AL. : J.D. OF STAMFORD 
 
v. : AT STAMFORD 
 
TOWN OF WILTON, ET AL : MARCH 2, 2017 
 
 

MEMORANDUM OF LAW IN SUPPORT OF 
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I. BACKGROUND FACTS 
 
 The above-captioned matter arises from an incident occurring at Wilton 

Preschool on December 21, 2012.  The minor plaintiff, Girl Doe, by and through her 

parents and next friends, Mother Doe and Father Doe, as well as Mother Doe and 

Father Doe individually, (hereinafter “plaintiffs”) commenced this action by Writ, 

Summons, and six-count Complaint dated October 13, 2015.  The complaint alleges 

that the Wilton Board of Education (hereinafter “BOE”) negligently injured Girl Doe and 

is liable for negligent infliction of emotional distress as to Mother and Father Doe; the 

plaintiffs also allege that the Town of Wilton is legally responsible for any damages 

assessed against the BOE.   

The facts relevant to this Court’s resolution of the instant motion are as follows:   

Girl Doe started attending preschool at Children’s Day School in Wilton, in 

September of 2011.  See, Deposition of Mother Doe, at 14:22—15:12; 18:1—18:7 

(attached as Exhibit A).  Mother Doe recalls that when she started at Children’s Day 

School, Girl Doe was three years old and just beginning her toilet training.  See, 

Deposition of Mother Doe, at 15:5—15:8; 18:8—18:19 (Exhibit A).  When she 
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began attending Wilton Preschool in September of 2012, Girl Doe was fully toilet 

trained and did not require any assistance when going to the bathroom.  See, 

Deposition of Mother Doe, at 18:20—19:9 (Exhibit A). 

Girl Doe had been referred to the Wilton Preschool by another preschool, and 

after she was diagnosed as being eligible for special services.  See, First Deposition 

of Fred Rapczynski, at 58:21—59:2 (attached as Exhibit B).  She received special 

education services from a team of clinicians and a teacher certified in special 

education while she attended Wilton Preschool.  See, First Deposition of Fred 

Rapczynski, at 68:18—69:7 (Exhibit B).   

Girl Doe had a history of being untruthful.  Marianne Neville was Girl Doe’s 

teacher during the relevant time period.  See, First Deposition of Fred Rapczynski, 

at 55:10:55:13 (Exhibit B).  She had previously reported to Dr. Fred Rapczynski that 

“you couldn’t always count on what [Girl Doe] said” to be truthful.  See, First 

Deposition of Fred Rapczynski, at 59:3—60:7 (Exhibit B).   

For example, in November or December of 2012, Girl Doe reported to her 

parents that a boy in her class was bothering her and had asked her to take her 

clothes off and lay down together.   See, First Deposition of Fred Rapczynski, at 

49:23—50:11; 52:15—52:18 (Exhibit B).  Mother Doe recalls Girl Doe had been 

playing with naked Barbie dolls and said to her mother “this is how mommy’s and 

daddy’s lying down together”; when asked where she heard that, she told Mother Doe 

that a boy in her class told her “this is what adults do” and had asked her to do the 

same with him.  See, Deposition of Mother Doe, at 113:10—114:7 (Exhibit A).  
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Mother Doe had also reported to Dr. Rapczynski that the boy in question hit another 

girl with a block.  See, Defendants’ Exhibit 6 (attached as Exhibit C), introduced at 

the Deposition of Mother Doe; Deposition of Mother Doe, at 115:14—116:7.   

Dr. Rapczynski’s investigation revealed that Girl Doe’s statements were not 

truthful.  See, First Deposition of Fred Rapczynski, at 52:19—53:14 (Exhibit B).  

Ms. Neville, Girl Doe’s teacher, also believed those statements to be inaccurate, 

based on her observations of the student’s conduct in her classroom.  See, First 

Deposition of Fred Rapczynski, at 55:6—56:3 (Exhibit B).  Dr. Rapczynski 

concluded that Girl Doe had fabricated her story about the boy student.  See, First 

Deposition of Fred Rapczynski, at 56:19—57:12 (Exhibit B).   

Mother Doe also told Dr. Rapczynski that she struggled to manage her 

daughter.  At one point, she threatened Girl Doe with the police if she would not 

behave, which was reported to Dr. Rapczynski who discussed that with the Doe’s 

several times.  See, First Deposition of Fred Rapczynski, at 50:13—50:21; 58:10—

58:14; 60:19—62:25; 63:4—15 (Exhibit B).  See also, Deposition of Mother Doe, at 

96:18—98:4 (Exhibit A).   

Ms. Neville had also told Dr. Rapczynski that Girl Doe sometimes behaved in a 

manner that she considered “provocative” or “flirtatious.”  See, First Deposition of 

Fred Rapczynski, at 66:2—66:16 (Exhibit B).  As a result of that and the claim of 

inappropriate statements from the boy in her class, Dr. Rapczynski spoke to Mother 

and Father Doe about how she may have acquired “adult” knowledge.  See, First 

Deposiition of Fred Rapczynski, at 67:2—67:25 (Exhibit B).  These conversations 
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occurred in November and December of 2012, prior to any complaint about Mr. Von 

Kohorn.  See, First Deposition of Fred Rapczynski, at 49:13—51:17 (Exhibit B).   

On December 21, 2012 – the last day of school before winter break – Girl Doe 

came home with irritation on her genitals.  See, Deposition of Mother Doe, at 38:6—

38:10; 29:25—31:9 (Exhibit A).  When asked what had happened, she told her 

mother that “Mr. Eric wiped me too hard.”  See, Deposition of Mother Doe, at 31:2—

31:9 (Exhibit A).  No photograph was taken of the area.  See, Deposition of Mother 

Doe, at 34:4—34:10 (Exhibit A).  Mother Doe told Father Doe, who was working from 

home that day, what had transpired.  See, Deposition of Mother Doe, at 34:23—36:9 

(Exhibit A).  Father Doe called the school but did not make contact with anyone.  See, 

Deposition of Mother Doe, at 36:23—37:18 (Exhibit A); Deposition of Father Doe, 

at 13:17—14:10 (attached as Exhibit D).  Father Doe did not speak to anyone at the 

Wilton Preschool over the winter break.  See, Deposition of Father Doe, at 14:18—

15:13 (Exhibit D).   

The Doe did not bring Girl Doe to the pediatrician to be examined.  See, 

Deposition of Mother Doe, at  60:24—61:8 (Exhibit A).  They did not call the police.  

See, Deposition of Mother Doe, at 60:14—60:23 (Exhibit A).  Although Mother Doe 

testified that she did not think Girl Doe was lying, she thought there might be a 

“mistake” or that Girl Doe could have been “confused.”  See, Deposition of Mother 

Doe, at 59:21—60:13 (Exhibit A).   

On January 3, 2013, Father Doe spoke to Dr. Rapczynski over the phone about 

the incident.  See, First Deposition of Fred Rapczynski, at 47:7—48:4 (Exhibit B).   
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Prior to the complaint about Mr. Von Kohorn, Father Doe had dropped Girl Doe 

off at preschool and observed that she did not want Mr. Von Kohorn to help her out of 

the car.  See, First Deposition of Fred Rapczynski, at 48:19—49:10 (Exhibit B).  

Father Doe also recalled that Girl Doe told him Mr. Von Kohorn had hit her friend in the 

head with a doll.  See, Deposition of Father Doe, at 20:10—21:4 (Exhibit D).  Both 

of these claims were communicated to Dr. Rapczynski.  See, Defendant’s Exhibit 1 

(Exhibit E), introduced at the Deposition of Mother Doe.   

 Following this report from Father Doe, Dr. Rapczynski began investigating the 

allegation.  He focused initially on whether there had been any opportunity for Mr. Von 

Kohorn to touch Girl Doe, see, First Deposition of Fred Rapczynski, at 71:6—71:18 

(Exhibit B), because at that time, Mr. Von Kohorn was assigned to a different 

classroom than the one wherein Girl Doe was a student.  See, First Deposition of 

Fred Rapczynski, at 70:23—71:5; 72:7—72:23 (Exhibit B).  As a result of his 

investigation, Dr. Rapczynski was unable to find an opportunity for Mr. Von Kohorn to 

have touched Girl Doe.  See, First Deposition of Fred Rapczynski, at 73:24—74:16 

(Exhibit B).   

 Dr. Rapczynski reported his finding – that there was no opportunity for 

interaction between Mr. Von Kohorn and Girl Doe on December 21, 2012 – to Father 

Doe on January 4, 2013.  See, First Deposition of Fred Rapczynski, at 75:10—76:7 

(Exhibit B); Deposition of Father Doe, at 30:22—31:4 (Exhibit D).  Even though Dr. 

Rapczynski did not have any reason to suspect that child abuse had occurred, he 

made a report to the State of Connecticut Department of Children and Families 
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(hereinafter “DCF”) on January 7, 2013 with the complaint about Mr. Von Kohorn and 

the results of his interviews with the staff.  See, First Deposition of Fred 

Rapczynski, at 75:24—76:7; 82:20—83:15 (Exhibit B); Plaintiff’s Exhibit 2 (Exhibit 

F) introduced at the First Deposition of Fred Rapczynski.  He made his report both 

by telephone and by written report.  See, First Deposition of Fred Rapczynski , at 

83:19—84:6 (Exhibit B).  DCF acknowledged receipt of Dr. Rapczynski’s report on 

January 8, 2013, and concluded that the complaint did not meet the statutory definition 

of abuse/neglect/at risk.  See, Plaintiff’s Exhibit 2a (attached as Exhibit G), 

introduced at the First Deposition of Fred Rapczynski; First Deposition of Fred 

Rapczynski, at 85:20—86:4 (Exhibit B).  Dr. Rapczynski has no knowledge of 

whether DCF conducted their own investigation of the complaint.  See, First 

Deposition of Fred Rapczynski, at 84:24—85:13 (Exhibit B).   

 At some time after the DCF report of January 7, 2013, Mother Doe spoke with 

Dr. Rapczynski and informed him that on the day of the alleged incident, she had told 

the preschool staff that Girl Doe needed to use the bathroom and Mr. Von Kohorn had 

escorted Girl Doe into the building.  See, Deposition of Mother Doe, at 38:18—39:18 

(Exhibit A). First Deposition of Fred Rapczynski, at 87:2—88:16 (Exhibit B); 

Plaintiffs’ Exhibit 3 (attached as Exhibit H) introduced at First Deposition of Fred 

Rapczynski.   

 In response to the additional information provided by Mother Doe, Dr. 

Rapczynski conducted additional investigation and concluded that there was a 

possibility that something had occurred.  See, First Deposition of Fred Rapczynski, 
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at 89:1—89:11 (Exhibit B).  He filed a second DCF report on January 8, 2013, again 

by way of both a written submission and a phone call.  See, First Deposition of Fred 

Rapczynski, at 89:1—89:19; 106:20—107:7 (Exhibit B); Plaintiffs’ Exhibit 3 

(Exhibit H).   

 DCF again sent a letter stating that it had determined that the complaint did not 

meet the statutory requirement.  See, Plaintiffs’ Exhibit 3a introduced at First 

Deposition of Fred Rapczynski (attached as Exhibit I); First Deposition of Fred 

Rapczynski, at 107:21—107:25 (Exhibit B).  Dr. Rapczynski has no knowledge of 

any investigation that DCF may have conducted.  See, First Deposition of Fred 

Rapczynski, at 107:8—107:16 (Exhibit B).   

 As a consequence of the Doe’s complaint about Mr. Von Kohorn, Dr. 

Rapczynski ensured that the oral toileting policy was formalized in writing.  See, First 

Deposition of Fred Rapczynski, at 116:20—117:20 (Exhibit B).  He also ensured 

that, although Mr. Von Kohorn and Girl Doe were in different classrooms, see, First 

Deposition of Fred Rapczynski, at 72:7—72:23 (Exhibit B), in the future, Mr. Von 

Kohorn would not be assigned to Girl Doe’s classroom.  See, First Deposition of 

Fred Rapczynski, at 116:13—116:19 (Exhibit B).  Mr. Von Kohorn’s supervising 

teacher was also informed of the complaint against him, so that she could monitor him 

more closely.  See, First Deposition of Fred Rapczynski, at 113:25—114:7 (Exhibit 

B).  Dr. Rapczynski concluded that, despite Mr. Von Kohorn’s violation of the toileting 

policy, he did not pose a threat to any child.  See, First Deposition of Fred 

Rapczynski, at 138:6—138:19 (Exhibit B).   
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 In the middle of the following semester, fall of 2013, the Wilton Preschool 

staffing needs changed, and Dr. Rapczynski determined that he needed to assign Mr. 

Von Kohorn to assist a student in the same classroom as Girl Doe.  See, Second 

Deposition of Fred Rapczynski, at 230: 6—230:7 (attached as Exhibit J).  Dr. 

Rapczynski explained that Mr. Von Kohorn would have no direct responsibilities or 

interaction with Girl Doe and requested the permission of Mother and Father Doe to 

assign Mr. Von Kohorn to Girl Doe’s classroom.  See, Second Deposition of Fred 

Rapczynski, at 230:8—230:14; 233:13—233:20 (Exhibit J).  Mother and Father Doe 

agreed.  See, Second Deposition of Fred Rapczynski, at 230:15—230:17 (Exhibit 

J); Deposition of Mother Doe, at 89:18—91:25 (Exhibit A).  In the months between 

January 2013 and fall of 2013, Mother and Father Doe had not reported any changes 

in Girl Doe’s behavior that would support the complaint made about Mr. Von Kohorn.  

See, Second Deposition of Fred Rapczynski, at 230:18—230:25 (Exhibit J).   

 Girl Doe did not make any additional complaints about Mr. Von Kohorn when he 

was in her classroom in the fall 2013 semester.  See, Deposition of Father Doe, at 

66:25—67:11 (Exhibit D). Girl Doe is currently in second grade and at this time is not 

receiving special services.  See, Deposition of Mother Doe, at 80:5—80:11; 

100:14—100:17 (Exhibit A).   

 Additional facts may be set forth below where necessary. 
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II. LAW AND ARGUMENT 

A. STANDARD OF REVIEW. 
 

Practice Book § 17-49 provides that judgment shall be rendered “if the 

pleadings, affidavits and any other proof submitted show that there is no genuine issue 

as to any material fact and that the moving party is entitled to judgment as a matter of 

law.”  “The motion for summary judgment is designed to eliminate the delay and 

expense of litigating an issue when there is no real issue to be tried.”  Wilson v. New 

Haven, 213 Conn. 277, 279 (1989).  A material fact is “one which will make a 

difference in the result of the case.”  Barrett v. Southern Connecticut Gas Co., 172 

Conn. 362, 378 (1977).  The motion must be granted if “on the evidence viewed in the 

light most favorable to the nonmovant, the trier of fact could not reasonably reach any 

other conclusion . . . .”  United Oil Co. v. Urban Redevelopment Commission, 158 

Conn. 364, 380 (1969). 

In opposing the motion for summary judgment, the adverse party must present 

some evidence showing the existence of a genuine issue of material fact.  Farrell v. 

Farrell, 182 Conn. 34, 39 (1980).  The opposing party must substantiate his adverse 

claim by presenting evidence that demonstrates the existence of a genuine issue of 

material fact; Rawlings v. New Haven, 206 Conn. 100, 104 (1988); together with the 

evidence disclosing the existence of such an issue.  Burns v. Hartford Hospital, 192 

Conn. 451, 455 (1984). 

Practice Book § 17–45 provides in relevant part: “A motion for summary 

judgment shall be supported by such documents as may be appropriate, including but 
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not limited to affidavits, certified transcripts of testimony under oath, disclosures, 

written admissions and the like.”  

The Appellate Court has held that Practice Book § 17–45 “contemplates that 

supporting documents to a motion for summary judgment be made under oath or be 

otherwise reliable ... [The] rules would be meaningless if they could be circumvented 

by filing [unauthenticated documents] in support of or in opposition to summary 

judgment.” (Internal quotation marks omitted.) New Haven v. Pantani, 89 Conn.App. 

675, 678, 874 A.2d 849 (2005). Moreover, “[o]nly evidence that would be admissible at 

trial may be used to support or oppose a motion for summary judgment.” (Internal 

quotation marks omitted.) Great Country Bank v. Pastore, 241 Conn. 423, 436, 696 

A.2d 1254 (1997). 

“The issue of governmental immunity is simply a question of the existence of a 

duty of care, and [the Connecticut Supreme Court] has approved the practice of 

deciding the issue of governmental immunity as a matter of law.”  Gordon v. Bridgeport 

Housing Authority, 208 Conn. 161, 170 (1988).  “While it is the defendant’s burden to 

prove the defense of governmental immunity . . . it is the plaintiff’s burden to prove an 

exception to that defense.”  Silano v. Board of Education of City of Bridgeport, 

Superior Court, judicial district of Fairfield, Docket No. 990367741 (April 7, 2011, 

Levin, J.) 

 B. THE PLAINTIFFS’ CLAIMS ARE BARRED BY THE DOCTRINE OF 
  GOVERNMENTAL IMMUNITY.  
 

As a preliminary matter, the plaintiffs have failed to allege any statute 

abrogating governmental immunity, and all counts of their Complaint sounding in 
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common-law negligence directed toward Board of Education and the Town should fail 

on this basis.  Williams v. New Haven, 243 Conn. 763, 766-67 (1998).  Even if the 

plaintiffs allege such a statute, however, the doctrine of governmental immunity 

operates to bar the negligence claims against the defendants set forth in all counts of 

the Complaint. 

 
 1. The Alleged Acts and Omissions Complained of Involve  

   Public Discretionary Duties 
 
The law governing the liability of a municipality for its negligence and that of its 

agents and employees in Connecticut is well settled.   

General Statutes § 52-557n abandons the common law 
principle of municipal sovereign immunity and establishes 
the circumstances in which a municipality may be liable for 
damages . . . . One such circumstance is a negligent act or 
omission of a municipal officer acting within the scope of 
his or her employment or official duties.  General Statutes § 
52-557n (a)(1)(A).  General Statutes § 52-557n(a)(2)(B), 
however, explicitly shields a municipality from liability for 
damages to person or property caused by the negligent 
acts or omissions which require the exercise of judgment or 
discretion as an official function of the authority expressly 
or impliedly granted by law. 
 

Doe v. Peterson, 279 Conn. 607, 614 (2006).   

 Indeed, the availability of governmental immunity as a defense depends on two 

factors: (1) whether the employee's action was public or private in nature; and (2) 

whether the employee was engaged in a discretionary or ministerial act.  Soderlund v. 

Merrigan, 110 Conn.App. 389, 394-95 (2008).  The doctrine applies to bar an action 

when a municipal employee's actions are public in nature and involve the use of 

discretion.  Id. 
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Municipal officials are immunized from liability for 
negligence arising out of their discretionary acts in part 
because of the danger that a more expansive exposure to 
liability would cramp the exercise of official discretion 
beyond the limits desirable in our society ... Discretionary 
act immunity reflects a value judgment that-despite injury to 
a member of the public-the broader interest in having 
government officers and employees free to exercise 
judgment and discretion in their official functions, 
unhampered by fear of second-guessing and retaliatory 
lawsuits, outweighs the benefits to be had from imposing 
liability for that injury ... In contrast, municipal officers are 
not immune from liability for negligence arising out of their 
ministerial acts, defined as acts to be performed in a 
prescribed manner without the exercise of judgment or 
discretion ... This is because society has no analogous 
interest in permitting municipal officers to exercise 
judgment in the performance of ministerial acts ...”  
 

Id.  (citation omitted; internal quotation marks omitted.)  The alleged acts and 

omissions in this case meet both of these criteria. 

   a. The Acts and Omissions Complained of Involve the 
    Performance of a Public Duty 
 

The first step in determining the applicability of the doctrine of governmental 

immunity is to ascertain whether the acts or omissions complained of involve the 

performance of a public or private duty.  “[T]he determination of whether the act 

complained of constituted a ... governmental act is a matter of law for the court to 

decide.” Redfearn v. Ennis, 28 Conn.App. 398, 401 (1992). 

 In the instant matter, the alleged duties of the defendant BOE pertain to the 

supervision of public school students and the supervision of public school employees 

while on the school premises.  The record evidence establishes, without issue, that the 

Girl Doe and Mr. Von Kohorn were on public school grounds, during regular school 
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hours, when the alleged incident occurred.  Connecticut Superior Courts have held 

that the duty to supervise students and employees are public duties as they affects 

students generally.  See Dube v. Bye, Superior Court, judicial district of New Haven at 

New Haven, Docket No. 418259 (December 13, 1999; Zoarksi, J.) (26 Conn.L.Rptr. 

290; Viens v. Graner, Superior Court, judicial district of New London at New London, 

Docket No. 5243113 (June 28, 1993; Teller, J.) (9 Conn.L.Rptr. 306).   The Supreme 

Court has long held that the supervision and discipline of public employees is a public 

duty.  Stiebitz v. Mahoney, 144 Conn. 443, 446 (1957).  Similarly, here, the alleged 

acts and omissions concern supervision at the Wilton Preschool and, therefore, are 

public duties as a matter of law. 

   b. The Acts and Omissions Complained of are   
    Discretionary 
 

The next step in determining the applicability of the doctrine of governmental 

immunity is to ascertain whether the alleged negligent acts are discretionary or 

ministerial in nature. “The hallmark of a discretionary act is that it requires the exercise 

of judgment. . . . In contrast, [m]inisterial refers to a duty which is to be performed in a 

prescribed manner without the exercise of judgment or discretion.”  Violano v. 

Fernandez, 280 Conn. 310, 318 (2006). 

“[A]lthough the general rule is that a determination as to whether the actions or 

omissions of a municipality are discretionary or ministerial is a question of fact for the 

jury, there are cases where it is apparent from the complaint.”  Durrant v. Board of 

Education, 284 Conn. 91, 91 n. 5 (2007) (internal quotation marks omitted.)  

“Determining whether it is apparent on the face of the complaint that the acts 
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complained of are discretionary requires an examination of the nature of the alleged 

acts or omissions.”  Violano v. Fernandez, supra, 280 Conn. 322.  Further, “[a]bsent 

evidence that a policy or directive existed requiring the defendant to perform a 

particular duty, the conclusion that the allegedly negligent acts were discretionary in 

nature as a matter of law is proper.”  Martel v. Metropolitan District Commission, 275 

Conn. 38, 50-51 (2005). 

 It is well settled in Connecticut that the duty to supervise school children is a 

discretionary governmental duty, rather than a ministerial duty.  See Heigl v. Board of 

Education, 218 Conn. 1, 8 (1991); Doe v. Board of Education, 76 Conn.App. 296, 300 

(2003).  Local boards of education act as agents of a municipality on issues involving 

the supervision of school children and the maintenance and operation of schools and 

school buildings.  Purzycki v. Town of Fairfield, 244 Conn. 101, 112 (1998).   

 In addition, the Supreme Court has also held that supervision of public school 

employees is also a discretionary act, which is in keeping with the law of several other 

states.  Strycharz v. Cady, 323 Conn. 548, 567–69 (2016).   

 Likewise, while there is no controlling authority directly on point as to the duty of 

BOE employees to investigate allegations of child abuse, by way of analogy, 

Connecticut courts uniformly hold that investigations performed by town officials are 

discretionary acts to which governmental immunity attaches.  Coley v. City of Hartford, 

312 Conn. 150, 164–65 (2014) (holding that a police officer’s duty to remain at the 

scene of a domestic violence complaint is discretionary and protected by 

governmental immunity); Doe v. Petersen, 279 Conn. 607, 611–12 (2006) (court 
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granting summary judgment in favor of the Town on the issue of governmental 

immunity where the town failed to investigate or respond to a town employee’s report 

that another employee had assaulted her); Bonington v. Town of Westport, 297 Conn. 

297, 300, 311 (2010) (town’s negligence in investigating plaintiffs’ claims of zoning 

violations by their neighbor constituted a discretionary act protected by the doctrine of 

governmental immunity). 

 "It is indisputable … that municipalities, by providing public education, are 

engaged in a governmental duty."  Couture v. Board of Education, 6 Conn.App. 309, 

312 (1986).  Duties to maintain, inspect, and repair school property, to provide safe 

premises for school activities, and to supervise such activities clearly affect the general 

public, and do not involve special or unique duties owed to a particular individual.  Id. 

at 312-13; Heigl v. Board of Education, supra, 218 Conn. 8.   

 The plaintiffs allege that the agents of the BOE had a nondiscretionary legal 

obligation to enforce the Wilton Preschool toileting policy, report suspected child abuse 

pursuant to Conn. Gen. Stat. § 17a-101b, and to communicate about allegations of 

suspected child abuse or neglect in a specific manner.  See, Complaint, Count One, 

at ¶¶ 11-12, 21-22, 27-28.  There is no evidence that would be admissible at trial 

supporting the claim that any BOE agent or employee breached their obligation to 

enforce the Wilton Preschool toileting policy.   

 With regard to the allegations contained in ¶¶ 21-23 of the Complaint, Count 

One, that Dr. Rapczynski did not act in accordance with his duties as a court-

mandated reporter under Conn. Gen. Stat. § 17a-101b, there is likewise no evidence 
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that he violated any such duty.  The statute requires mandated reporters to report 

suspected child abuse when he or she “has reasonable cause to suspect or believe 

that a child has been abused or neglected or placed in imminent risk of serious harm.”  

Conn. Gen. Stat. § 17a-101b.  Dr. Rapczynski’s uncontroverted testimony establishes 

that upon receiving the Doe’s initial complaint on January 3, 2013, he did not have 

reasonable cause to suspect that any child abuse had occurred.  See, First 

Deposition of Fred Rapczynski, at 71:6—71:18; 76:14—76:25 (Exhibit B).  The 

determination of whether a court-mandated reporter has reasonable cause to suspect 

that child abuse or neglect has occurred is a question within the discretion of that 

reporter.  See, Affidavit of Fred Rapczynski, at ¶ 14 (attached as Exhibit K).  

Furthermore, Conn. Gen. Stat. §17a-101e provides immunity from civil liability for “any 

person, institution or agency which, in good faith, makes, or in good faith does not 

make, the report pursuant to sections 17a-101a to 17a-101d, inclusive… provided 

such person did not perpetrate or cause such abuse or neglect.”   

 Thus, there exists no genuine issue of material fact that the alleged acts and 

omissions complained of involve discretionary acts to which governmental immunity 

and immunity under Conn. Gen. Stat. § 17a-101e apply, barring the plaintiffs’ claims 

sounding in negligence. 

  2. No Exceptions To Governmental Immunity Apply  

 As set forth above, General Statutes § 52-557n codifies and limits the common 

law regarding governmental immunity and municipal liability.  Sanzone v. Board of 
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Police Commissioners, 219 Conn. 179, 192 (1991).  Section 52-557n(a)(1) lists three 

exceptions to a municipality’s immunity: 

(A) The negligent acts or omissions of such political 
subdivision or any employee, officer or agent thereof acting 
within the scope of his employment or official duties; (B) 
negligence in the performance of functions from which the 
political subdivision derives a special corporate profit or 
pecuniary benefit; and (C) acts of the political subdivision 
which constitute the creation or participation in the creation of 
a nuisance . . . . 

 
As detailed above, the alleged acts and/or omissions alleged in the plaintiffs’ 

Amended Complaint all involve discretionary, rather than ministerial acts, and as such, 

the exception set forth in § 52-557n(a)(1)(A) above does not apply to this case.  

Further, the other exceptions set forth in § 52-557n(a)(1)(B) and (C) do not apply.   

Our Supreme Court in Grady v. Town of Somers, 294 Conn. 324 (2009), has 

held that the recognized exceptions to municipal employee immunity1 also apply to 

claims directly (and solely) against a municipality, overruling Pane v. Danbury, 267 

Conn. 669 (2004).  The only exception to municipal employee immunity of relevance in 

this case that the plaintiffs have pleaded is the “identifiable victim imminent harm” 

exception.  The Connecticut Supreme Court in Violano v. Fernandez, supra, set forth 

the test for the “identifiable person imminent harm exception” as follows: 

The imminent harm exception to discretionary act immunity 
applies when the circumstances make it apparent to the 
public officer that his or her failure to act would be likely to 
subject an identifiable person to imminent harm. . . .  By its 
own terms, this test requires three things:  (1) an imminent 

                                                 
1 The three exceptions to employee discretionary acts are:  the “identifiable person imminent harm” exception; 
where a specific statute imposes municipal liability for the failure to perform certain duties; and for malicious or 
wanton activity.  Gordon v. Bridgeport Housing Authority, supra, 208 Conn. 161, 167 (1988). 
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harm; (2) an identifiable victim; and (3) a public official to 
whom it is apparent that his or her conduct is likely to 
subject that victim to imminent harm. . . .  We have stated 
previously that this exception to the general rule of 
governmental immunity for employees engaged in 
discretionary activities has received very limited recognition 
in this state. . . .  If the plaintiffs fail to establish any one of 
the three prongs, this failure will be fatal to their claim that 
they come within the imminent harm exception. . . . 
 

Violano v. Fernandez, supra, 280 Conn. 329 (citations omitted, emphasis added, 

internal quotations omitted).  

 The question of whether a particular plaintiff comes within a cognizable class of 

foreseeable victims for purposes of this narrowly drawn exception to qualified immunity 

is a question of law for the courts.  See Purzycki v. Fairfield, 244 Conn. 101, 108 

(1998).  

 The plaintiffs allege that Girl Doe was an identifiable victim only at the time 

when Mr. Von Kohorn took her to the bathroom.  See, Complaint, Count One, at ¶ 

13. There is no evidence in that would be admissible at trial that any BOE agent or 

employee had any knowledge that Mr. Von Kohorn intended to take Girl Doe to the 

bathroom.   It was therefore not apparent to any BOE employee that their conduct was 

likely to subject Girl Doe to harm, and this exception to governmental immunity is not 

available to the plaintiff, as specifically set forth below. 

   a. The Plaintiff was not an Identifiable Victim. 

 The identifiable victim exception to discretionary act immunity requires that 

there be “(1) an imminent harm; (2) an identifiable victim; and (3) a public official to 

whom it is apparent that his or her conduct is likely to subject that victim to that harm. 



 

 19 

All three must be proven in order for the exception to apply.”  Edgerton v. Town of 

Clinton, 311 Conn. 217, 230–31 (2014) (internal quotation marks and citations 

omitted).   

The numerous cases addressing this exception establish that the issue of 

whether someone was exposed to an “imminent harm” is not decided until, and if, it is 

first concluded that the person has been identified to the defendants, is readily 

identifiable or is a member of a narrowly defined class.  In this case, the Girl Doe was 

neither identified, readily identifiable or a member of a narrowly defined class of 

foreseeable victims. 

i. The Plaintiff was neither Identified Nor Was the 
Harm Imminent. 

 
“[T]he criteria of ‘identifiable person’ and ‘imminent harm’ must be evaluated 

with reference to each other. An allegedly identifiable person must be identifiable as a 

potential victim of a specific imminent harm. Likewise, the alleged imminent harm must 

be imminent in terms of its impact on a specific identifiable person.”  Doe v. Petersen, 

279 Conn. 607, 620–21 (2006).  In expounding on the imminent harm element of the 

exception, the Supreme Court has held that imminent harm has been found to apply 

“only in the clearest of cases.”  Cotto v. Bd. of Ed., 294 Conn. 265, 276, 984 A.2d 58 

(2009); see also Jahn v. Bd. of Ed, 152 Conn. App. 652, 662, 99 A.3d 1230 (2014). 

In Haynes . Middletown, 314 Conn. 303 (2014), the Connecticut Supreme Court 

clarified the proper standard for evaluating the imminent harm prong of the exception 

to governmental immunity.  Therein, the Haynes Court held that, consistent with its 

ruling in Evon, “a harm is imminent if it is so likely to happen that the duty to act 
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immediately is clear and unequivocal.”  Id. at 321 (emphasis in original).  The Haynes 

Court, therefore, overruled its prior decisions in Burns v. Bd. of Ed., 228 Conn. 640, 

638 A.2d 1 (1994) and Purzycki v. Fairfield, 244 Conn. 101, 708 A.2d 937 (1998), to 

the extent that those decisions misinterpreted Evon and adopted a standard for 

imminent harm premised upon harms which were temporally and geographically 

limited.  Id. at 320-23.   

The Haynes Court went on to clarify that, “the proper standard for determining 

whether a harm was imminent is whether it was apparent to the municipal defendant 

that the dangerous condition was so likely to cause harm that the defendant had a 

clear and unequivocal duty to act immediately to prevent the harm.”  Id. at 322-23.  

The Court further held that, “it is not enough to establish that a harm may be 

reasonably anticipated . . . . Rather, the risk of harm must be so great that the 

municipal defendant had a clear and unequivocal duty to act to prevent it.”  Id. at 314, 

n.6 (internal quotation marks omitted; citation omitted).  Stated differently, “if a harm is 

not so likely to happen that it gives rise to a clear duty to correct the dangerous 

condition creating the risk of harm immediately upon discovering it, the harm is not 

imminent.”  Id. at 317-18.   

In recognizing the narrowing of the application of the exception, the Court 

explained that this formulation of the standard was most consistent in acknowledging 

that, “the discrete person/imminent harm exception to the general rule of governmental 

immunity for employees engaged in discretionary activities has received very limited 

recognition in this state.”  Id., at 318–19.   
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 The Connecticut Supreme Court has also clarified the parameters for 

establishing the apparentness element of the exception in its recent decision 

in Edgerton v. Clinton, 311 Conn. 217, 86 A.3d 437 (2014), as follows: 

[i]mposing liability when a municipal officer deviated from an ordinary 
negligence standard of care would render a municipality's liability under § 52–
557n no different from what it would be under ordinary negligence.  This would 
run counter to the purpose of governmental immunity, which is to protect a 
municipality from liability arising from a municipal officer's negligent, 
discretionary acts unless the officer's duty to act is clear and unequivocal . . . .  
This policy is especially relevant in cases such as the present one, in which the 
government officer is called on to make split second, discretionary decisions on 
the basis of limited information . . . .  Therefore, unlike under an ordinary 
negligence standard of care, under the apparentness requirement of the 
identifiable person-imminent harm exception, there is no inquiry into the ideal 
course of action for the government officer under the circumstances.  Rather, 
the apparentness requirement contemplates an examination of the 
circumstances of which the government officer could be aware, thereby 
ensuring that liability is not imposed solely on the basis of hindsight, and calls 
for a determination of whether those circumstances would have revealed a 
likelihood of imminent harm to an identifiable person.   
 
Edgerton, 311 Conn. at 228 n.10.  Against this backdrop, the Court went on to 

hold that: 

In order to meet the apparentness requirement, the plaintiff must show that the 
circumstances would have made the government agent aware that his or her 
acts or omissions would likely have subjected the victim to imminent harm . . . .  
This is an objective test pursuant to which we consider the information available 
to the government agent at the time of her discretionary act or omission . . . .  
We do not consider what the government agent could have discovered after 
engaging in additional inquiry.   
 
Id. at 231-32.  Stated differently, the "inquiry is not whether it is apparent to the 

government official that an action is useful, optimal, or even adequate.  Rather, we 

determine whether it would have been apparent to the government official that her 
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actions likely would have subjected an identifiable person to imminent harm."  Id. at 

238-39.   

 In the instant matter, the evidence that would be admissible at trial wholly 

fails to establish that any agent or employee of the BOE was aware of Mr. Von 

Kohorn’s intention to bring Girl Doe to the bathroom.  Accordingly, Girl Doe was not 

identified, nor was the danger apparent.2   

Only after a decision is reached as to whether a plaintiff is either an identifiable 

person do courts then address whether or not the plaintiff was also subject to imminent 

harm.  Doe v. Bd. of Educ. of City of New Haven, 76 Conn. App. 296, 301 (2003). As 

set forth above, the plaintiff was not identifiable; however, even if this Court were to 

find to the contrary, she still cannot avail herself of the exception because she was not 

subjected to imminent harm. 

 In Doe v. Board of Education, in considering the question of imminent harm on 

appeal from the lower court’s granting of the defendant board of education’s motion to 

strike, the court found that the situation did not fall into the identifiable person imminent 

harm exception.  Id. at 301-06.  In that case, the plaintiff student alleged she was 

accosted and sexually assaulted by three male students while in an empty 

classroom.  Id. at 297.  The plaintiff alleged that one of her attackers had previously 

touched other students inappropriately.  Id. at 297 n. 3.  “The plaintiff [alleged] that the 

defendant failed to provide a safe and secure educational environment for students.  

Specifically, the plaintiff [alleged] that the defendant did not provide an adequate 

                                                 
2 Given the courts’ recent decisions on the issue of identified classes of foreseeable victims, the defendants do not 
contest this issue at this stage of the case.   
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number of hall monitors, did not implement a system for ensuring that students were 

not roaming the halls unsupervised and did not take steps to provide for adequate 

supervision of students known to have disciplinary problems or to secure vacant 

rooms so that they could not be used for unlawful purposes.”  Id. 

Because the danger did not make it “apparent to the defendant that its failure to 

act would be likely to subject students to imminent harm,” the Doe court found that the 

defendant could not be held liable under the “identifiable person imminent harm” 

exception to the qualified immunity that municipal employees enjoy.  Id. at 305-06 

(emphasis added).  The Haynes Court also explained that the current test for the 

imminence of a risk of harm focuses on the “magnitude of the risk that the condition 

created,” rather than the duration, such that “the proper standard for determining 

whether a harm was imminent is whether it was apparent to the municipal defendant 

that the dangerous condition was so likely to cause harm that the defendant had a 

clear and unequivocal duty to act immediately to prevent the harm.”  Haynes v. City of 

Middletown, 314 Conn. 303, 322–23 (2014). 

 This case is akin to Doe v. Board of Education.  The plaintiff may not satisfy the 

“imminent harm” element of the three-part test.  Imminent harm is “harm ready to take 

place within the immediate future . . . .”  Tryon v. North Branford, 58 Conn.App. 702, 

712 (2000).  “Imminent harm excludes risks which might occur, if at all, at some 

unspecified time in the future.”   Stavrakis v. Price, Superior Court, judicial district of 

Litchfield, Docket No. CV 10 6001285 (Sept. 7, 2010; Roche, J.).  “In short, the 
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question is whether a situation is so dangerous that it merits an immediate 

response.”  Brooks v. Powers, 165 Conn. App. 44, 71 (2016).   

The incident, a random assault at the hands of a paraprofessional, was not a 

certain to happen at all.  Further, the alleged harm occurring after the incident, i.e. 

failure to be “complete and accurate in his discussions with Girl Doe’s parents about 

the events of January 2, 2013, and in relaying the results of his investigation,” see, 

Complaint, Count One, at ¶ 27, likewise did not present a situation so dangerous that 

it merited an immediate response.   

Nevertheless, even if the plaintiff could establish immanency of the harm, there 

exists no genuine issue of material fact that the harm was not apparent to any 

employee of the Town or its Board of Education and, thus, the “identifiable victim 

imminent harm” exception does not apply.   

As of December 21, 2012, the plaintiffs had not made any complaint about Mr. 

Von Kohorn or his interactions with Girl Doe.  Mr. Von Kohorn had an excellent record 

with positive end of the year evaluations from his supervising teachers.  See, 

Plaintiffs’ Exhibit 20 (attached as Exhibit L), introduced at the First Deposition of 

Fred Rapczynski; Plaintiffs’ Exhibits 24, 25, 26, and 27 (attached as Exhibits M, 

N, O, and P) introduced at the Second Deposition of Fred Rapczynski.  There is 

no evidence that the BOE had received any prior complaints about Mr. Von Kohorn.  

Thus, there is no evidence that would be admissible at trial showing that the specific 

harm at issue would have been apparent to any employee of the BOE.   
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As such, the exception does not apply and the plaintiffs’ claims grounded in 

negligence are barred by the doctrine of governmental immunity, as a matter of law, 

and the defendants are entitled to summary judgment in their favor. 

 
H. PLAINTIFFS’ CLAIMS FOR NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

  FAIL AS A MATTER OF LAW. 
 
The plaintiffs’ claims for negligent infliction of emotional distress set forth in the 

Third and Fifth Counts on behalf of Mother and Father Doe, fail as a matter of law. 

To establish a claim of negligent infliction of emotional distress, a plaintiff must 

prove the following elements:  “(1) the defendant's conduct created an unreasonable 

risk of causing the plaintiff emotional distress; (2) the plaintiff's distress was 

foreseeable; (3) the emotional distress was severe enough that it might result in illness 

or bodily harm; and (4) the defendant's conduct was the cause of the plaintiff's 

distress.”  Carroll v. Allstate Ins. Co., 262 Conn. at 444.  Like all negligence claims, a 

claim of negligent infliction of emotional distress requires a showing of breach of 

duty, see Gomes v. Commercial Union Insurance Company, supra, 258 Conn. 619. 

As set forth above, these claims grounded in negligence are barred by the 

doctrine of governmental immunity to which no exception applies.  The conduct at 

issue in the complaint was within the discretion of the BOE’s agents.  See, Affidavit of 

Fred Rapczynski (Exhibit K), at ¶ 7.  Further, the defendants by their conduct did not 

breach any duty owed to the plaintiff and, thus, their claim for negligent infliction of 

emotional distress likewise fails as a matter of law.  In addition, even if this Court finds 
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a breach of duty by the defendants, the plaintiff cannot establish the other elements of 

the claim.   

 a. The BOE Did Not Owe a Duty to Mother and Father Doe 

Our courts have recognized two flavors of claims for negligent infliction of 

emotional distress:  claims arising out of a breach of duty owed directly to the plaintiff, 

and claims arising out of the emotional distress suffered by the plaintiff as a bystander 

to an injury inflicted on another individual.   

The Superior courts have held that, 

[a] significant area of inquiry in claims of negligent infliction of emotion distress 
originating from third-party injury is whether the defendant has sufficiently 
pleaded a direct duty of care owed by the defendant to the plaintiff. A claim of 
negligent infliction of emotional distress requires that the “duty between the 
parties must be direct in order for it to be viable” as opposed to allegations of 
bystander emotional distress where a direct duty between the parties is 
unnecessary. Gregory v. Town of Plainville, Superior Court, judicial district of 
New Britain, Docket No. CV 03 0523568 (August 29, 2006, Shaban, J.). 

 

Browne v. Kommel, No. FSTCV085006167S, 2009 WL 2506328, at *4 

(emphasis added).  Therefore, the determination of whether Mother and Father Doe 

allege a direct negligent infliction of emotional distress or whether these are, in fact, 

third-party, bystander emotional distress claims will dictate the legal analysis.   

The Court should consider Counts Three and Five as claims for bystander 

emotional distress because there is no direct duty as between the BOE and Mother 

and Father Doe.  Plaintiffs have not alleged in Count Three or Count Five that the BOE 

owed them any duty with regard to the conduct at issue in the Complaint.  As a matter 

of law, the BOE was not under any duty to parents of students to act in a certain way 
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under the alleged circumstances.  See, Affidavit of Fred Rapczynski, at ¶ 7.   In Giard 

v. Town of Putnam, No. CV085002754S, 2008 WL 5481273, at *10, the court granted 

the motion to strike parents’ claims for negligent infliction of emotional distress arising 

out of the school’s failure to prevent their child’s suicide.  The court held that the 

BOE’s employees were not under any duty to the parents to act in a certain way and 

were also protected by the doctrine of governmental immunity under Conn. Gen. Stat. 

§ 52-557n(a)(2)(B).  Id.  Plaintiffs have not alleged any basis establishing a duty 

between the BOE and Mother and Father Doe, and so their claims must be interpreted 

as claims for bystander emotional distress. 

The Supreme court held that, in order to state a claim for bystander emotional 

distress, (1) the bystander must be closely related to the injury victim; (2) the 

bystander's emotional injury must be caused by the contemporaneous sensory 

perception of the event or conduct that causes the injury; (3) the injury to the victim 

must be substantial, resulting in either death or serious physical injury; and (4) the 

plaintiff bystander must have sustained a serious emotional injury.  Clohessy v. 

Bachelor, 237 Conn. 31, 52-54 (1996) holding modified by Squeo v. Norwalk Hosp. 

Ass'n, 316 Conn. 558 (2015).  Here, the second and the third elements are not met.   

Girl Doe’s alleged injury would have been caused by Mr. Von Kohorn, while at 

school.  It is undisputed that neither of her parents were present at the time the alleged 

injury occurred – Mother Doe had dropped Girl Doe off and remained in her car, see 

Deposition of Mother Doe, at 39:19—40:20 (Exhibit A), and Father Doe was 

working from home that day.  See, Deposition of Mother Doe, at 35:6—35:21 
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(Exhibit A).  It would have been impossible for them to have a contemporaneous 

sensory perception of the event or conduct that allegedly caused injury to Girl Doe.   

Given that and Father Doe did not contemporaneously perceive the event that 

caused the alleged injuries to Girl Doe, their claim for bystander emotional distress 

fails as a matter of law.   

I. The Town of Wilton Is Entitled to Summary Judgment. 

 Counts Two, Four, and Six allege that the Town of Wilton is legally responsible 

for any damages assessed against the BOE.  To the extent that the Court grants 

summary judgment on the claims against the BOE, the Town is also entitled to 

summary judgment on the counts against it.   

 The controlling case law on establishes that when the underlying cause of 

action has been dismissed, the derivative cause of action must likewise be dismissed.   

“It is inherent in the nature of a derivative claim that the scope of the claim is 
defined by the injury done to the principal. The party pursuing a derivative 
cause of action may have a claim for special damages arising out of that injury, 
but he may not redefine the nature of the underlying injury itself.”  
 

Jacoby v. Brinckerhoff, 250 Conn. 86, 93 (1999).  “In other words, in an action 

involving a derivative claim, resolution of the underlying action bars derivative 

claims.”  Velecela v. All Habitat Services, LLC,  No. NNHCV126028458S, 2014 WL 

3906755, at *5, aff'd, 322 Conn. 335 (2016). 

 Given that the claims against the Town derive from its legal liability for the 

damages assessed against the BOE, the Town is also entitled to summary judgment 

on the counts against it.   
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III. CONCLUSION 

 For the foregoing reasons, the undersigned defendants respectfully request that 

the Court grant their Motion for Summary Judgment as to all Counts of the plaintiffs’ 

Complaint.   

 
 
 

 
. 
 
 DEFENDANTS, 

TOWN OF WILTON and WILTON BOARD 
OF EDUCATION 

 
 
 

By___/s/ Thomas R. Gerarde______ 
    Thomas R. Gerarde 

     Howd & Ludorf, LLC 
     65 Wethersfield Avenue 
     Hartford, CT  06114-1121 
     (860) 249-1361 
     (860) 249-7665 (Fax) 
     Juris No.:  28228 
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CERTIFICATION 
 
 This is to certify that a copy of the foregoing MOL to Motion for Summary 
Judgment was or will immediately be mailed or delivered electronically or non-
electronically on March 2, 2017, to all parties and self-represented parties of record 
and to all parties who have not appeared in this matter and that written consent for 
electronic delivery was received from all attorneys and self-represented parties 
receiving electronic delivery.   
 
 
Paul A. Slager, Esquire 
Mike Kennedy, Esquire 
Silver, Golub & Teitell, LLP 
184 Atlantic Street 
Stamford, CT  06901 
 
 

      __/s/ Thomas R. Gerarde________ 
Thomas R. Gerarde 
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